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Court of Appeals of the District of Columbia 


No. 4644. 

Kate R. Stockman, Admx., &c., Appellant, 

vs. 

Josephine Fagan. 


a Supreme Court of the District of Columbia. 

Equity. No. 45503. 

Kate R. Stockman, Administratrix of the Estate of Charles 

Smith, Deceased, Plaintiff, 

vs. 

Josephine Fagan, Defendant. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings* had, in the above entitled 
cause, to wit: 


1—4644a 
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1 Amended Petition. 

Filed December 16, 1926. 

In the Supreme Court of the District of Columbia, Holding 

an Equity Court. 

Equity. No. 45503. 

Kate R. Stockman, Administratrix of the Estate of Charles 

Smith, Deceased, Plaintiff, 

vs. 

Josephine Fagan, Defendant. 

Leave of Court first had and obtained so to do, petitioner 
files this her amended bill and respectfully shows thus: 

1. That she is a citizen of the United States and a resi¬ 
dent of the District of Columbia and files this petition in her 
own right. 

2. That letters of administration have been duly issued 
to your petitioner as administratrix of the estate of Charles 
Smith, deceased, and your petitioner duly qualified as such 
administratrix by giving the required bond as provided for 
in the order of appointment. 

3. That heretofore, towit, on the 23rd day of April, A. D. 
1924, Charles Smith departed this life in the City of Wash¬ 
ington, District of Columbia, he being at the time of his 
death a resident of the District of Columbia and residing 
in the District of Columbia. He left a paper writing bear¬ 
ing date as of the 4th day of April, 1924, which paper writ¬ 
ing purported to be his last will and testament, and which 
paper writing was duly admitted to probate and record in 
the Probate Court of the District of Columbia, as his last 
will and testament. 

4. After said will was admitted to probate and rec- 

2 ord, a caveat was filed by certain of the heirs and a 
contest was had, which contest resulted in the jury 

finding that the said will and testament was made at the 
time when the said Charles Smith was mentally incompe¬ 
tent to execute a valid deed or instrument, and further that 
the said will and testament was procured by the fraud and 
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the undue influence of one Josephine Fagan, the identical 
defendant in this cause. 

5. The Court thereafter and in due course entered a judg¬ 
ment in conformity with the findings of the jury, decreeing 
that the paper writing purporting to be the last will and tes¬ 
tament of the said Charles Smith was illegal, void and of no 
legal effect, and appointing your petitioner as administra¬ 
tor of the estate of Charles Smith, deceased, there being no 
other paper writing purporting to be a will. 

6. Pending the trial of issues to determine the validity of 
the said paper writing, the Court appointed a Collector of 
the Estate of Charles Smith, deceased, who after duly quali¬ 
fying as such, collected certain rentals from the real estate, 
and preserved and kept intact the real estate belonging to 
the deceased at the time of his death, which acts of said col¬ 
lector were approved and passed by the Court and the pro¬ 
ceeds from the real estate distributed among the heirs at 
law of the deceased, in accordance with the provisions of 
law regulating such funds in the District of Columbia. 

7. Your petitioner is advised, however, that when the col¬ 
lector attempted to take possession of the furniture in the 
home of the deceased in the District of Columbia, and the 
furnishing and chattels belonging in the home of the de¬ 
ceased, and belonging to the deceased according to the in¬ 
formation and belief of your petitioner, and accord- 

3 ing to the information and belief of the collector, the 
defendant Josephine Fagan claimed ownership of 
same and declined to deliver to the said collector any of the 
chattels or goods, and claimed to have no moneys belonging 
to the estate of the said Charles Smith. 

8. Your petitioner is further advised and informed, and 
upon such information and belief states that during the trial 
of the will contest, it was developed by the evidence offered 
in the case that there was deposited in the Potomac Savings 
Bank of Georgetown, D. C., a sum of money aggregating a 
total of something over six hundred dollars, which belonged 
to the deceased Charles Smith, and was in the account of the 
said Charles Smith but that the defendant Josephine Fagan 
appeared at said bank with a check of the said Charles 
Smith, which check was dated at about the time when the 
jury found the said Smith to be incompetent in the will con¬ 
test, and opened up an account in the joint names of Charles 
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Smith and Josephine Fagan, and in that manner trans¬ 
ferred the proceeds from the account of said Charles Smith, 
now deceased, to the joint account of Charles Smith and 
Josephine Fagan, and after the death of Charles Smith 
withdrew said funds out of said account and re-deposited 
them in the Potomac Savings Bank in the name of Joseph¬ 
ine Fagan, the defendant in this cause. 

9. 'Whether or not there were any other funds belonging 
to said Charles Smith in the possession of the defendant 
Josephine Fagan, your petitioner does not know and is un¬ 
able to advise the Court although she does advise the Court 
that according to the evidence produced at the trial of the 
will contest, it was found that the deceased Charles Smith 
was a very old man at the time of his death, had been para¬ 
lyzed several times and was living in his house in George¬ 
town, D. C. with the defendant Josephine Fagan, and that 
he was receiving checks from the rentals of his real estate 

and that there were withdrawals from his bank ac- 
4 count, all during the period covered by the testimony 

as showing him to be incompetent to transact busi¬ 
ness. Where this money now is, and whether or not ex¬ 
pended, this petitioner is unable to state. She does state, 
however, on information and belief that the said funds or 
some of them were not expended and should be accounted 
for by the defendant Josephine Fagan. 

10. Your petitioner charges upon information and belief 
that the furniture, furnishings and silverware located in the 
home of the said deceased Charles Smith at the time of his 
deatli were the property of the said Charles Smith, and did 
not belong to the defendant Josephine Fagan, and that the 
said property is now the property of the estate of Charles 
Smith and should be turned over to this petitioner as ad¬ 
ministratrix of his estate. She advises the Court that this 
personal property is all in the possession of the defendant 
Josephine Fagan, or at least was in her possession at the 
time of the will contest and she believes it be in her posses¬ 
sion at this time. 

11. Your petitioner further advises the Court that the de¬ 
ceased Charles Smith had issued to him many years prior 
to his death by the Metropolitan Life Insurance Company a 
one thousand ($1,000.00) dollar insurance policy under the 
terms of which, it the Metropolitan Life Insurance Com- 
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pany, promised and agreed to pay to the wife of Charles 
Smith at his death the sum of ($1,000.00) one thousand dol¬ 
lars. 

12. Your petitioner is advised that just after the death of 
the wife of said Charles Smith, the beneficiary in said 
policy, the defendant Josephine Fagan caused and pro¬ 
cured a change in the beneficiary of said policy to the said 
Josephine Fagan, which said change of beneficiary was exe¬ 
cuted by the deceased Charles Smith at a time when he was 

mentally incompetent to transact business and at or 
5 about the time when the jury in the will contest found 

him mentally incompetent to transact business, and 
at about the time when the jury in the will contest found 
that the defendant Josephine Fagan had caused and pro¬ 
cured a will in her favor to be executed by the deceased 
Charles Smith, by undue influence and fraud, and at a time 
when he was incompetent to execute a valid will. 

13. Your petitioner is advised upon information and be¬ 
lief that upon the death of the deceased Charles Smith, the 
defendant Josephine Fagan furnished the required proofs 
of death to the Metropolitan Life Insurance Company, and 
there was paid by the Metropolitan Life Insurance Com¬ 
pany to her the proceeds of said policy, towit, one thousand 
($1,000.00) dollars, less a sum which is alleged to have been 
borrowed on said policy by the insured Charles Smith, but 
petitioner is unable to advise the Court the amount of the 
loan procured on said policy by the defendant Charles 
Smith or when the same was obtained, and for what pur¬ 
pose, if any, proceeds from the loan were used. 

14. Your petitioner further advises the Court on infor¬ 
mation and belief that the moneys received from the Metro¬ 
politan Life Insurance Company were deposited by the de¬ 
fendant Josephine Fagan in her account in the Potomac 
Savings Bank in Georgetown, D. C., and in the same ac¬ 
count that she deposited the amount of money she had ob¬ 
tained from the deceased Charles Smith, in the manners 
and ways set forth in this petition, and that a portion of 
.said fund was thereafter withdrawn from said bank by the 
defendant Josephine Fagan by her check so that the said 
deposit in the Potomac Savings Bank was reduced to some¬ 
thing in the neighborhood of eight hundred ($800.00) dol¬ 
lars, and notice was thereupon given to the bank by counsel 
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for petitioner and for the other heirs of the said deceased 
Charles Smith not to pay any further sum of money 

6 out of said account to Josephine Fagan, and a peti¬ 
tion was filed in court to enjoin and restrain the said 

Josephine Fagan from receiving any further sums from 
said account and to enjoin and restrain the bank from pay¬ 
ing any further sum of money to the said Josephine Fagan, 
which petition resulted in a stipulation being signed by the 
said Josephine Fagan, w T herein and under the terms of 
which she promised and agreed not to withdraw any fur¬ 
ther sum from said bank until the litigation involved in 
these proceedings was finally determined. That is, “pend¬ 
ing the final determination of all questions involved in the 
litigation growing out of the contest of the will of Charles 
Smith, deceased.” A copy of said stipulation was filed with 
the bank, and the said moneys are, according to the infor¬ 
mation and belief of your petitioner, now on deposit in the 
Potomac Savings Bank to the credit of Josephine Fagan, 
subject to said stipulation. 

15. Your petitioner is further advised and informed, and 
upon such information and advice avers that the household 
of the deceased Charles Smith during the latter years of his 
life consisted of his wife, the defendant Josephine Fagan 
his step-daughter, and himself. That the wife predeceased 
her husband by some six or eight months, and that from that 
time on the household consisted of the deceased Charles 
Smith and Josephine Fagan. That by reason of the physi¬ 
cal and mental condition of the deceased Charles Smith all 
moneys coming into the household from rents or from any 
other source, and all expenditures made therefrom had to 
be made under the direction, surpervision and in fact by the 
physical acts of the defendant Josephine Fagan; and your 
petitioner has no knowledge and is unable to obtain any 
information as to what moneys came into the household dur¬ 
ing this period, or as to what moneys were expended for the 
household during this period, and she has been unable to ob¬ 
tain any information from the other heirs at law of 

7 the deceased Charles Smith by reason of the ract • 
that objection w T as made by the defendant Josephine 

Fagan to the children of the deceased coming into the house 
or visiting their father during his last illness, 
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16. Your petitioner further advises the Court that she 
was instructed and authorized by a decree of the Probate 
Court of the District of Columbia to file this proceeding as 
Administratrix of the Estate of Charles Smith, deceased, 
against the defendant Josephine Fagan, and being advised 
that she is without remedy except in a Court of Equity, and 
authority of the Court having been given her so to do, she 
files this suit. 

Therefore, premises considered, petitioner prays: 

1. That a subpoena issue out of this Honorable Court di¬ 
rected to the defendant, Josephine Fagan, requiring her to 
appear in this Court and answer this petition. 

2. That upon a final hearing of said cause a decree may 
be passed herein decreeing the transfer of the beneficiary 
from the estate of Charles Smith, deceased, to the defendant 
Josephine Fagan to have been made and had at a time when 
the deceased Charles Smith was mentally incompetent to 
execute the paper transferring the same, and that the same 
was procured by the undue influence and fraud of the de¬ 
fendant Josephine Fagan practiced upon the deceased 
Charles Smith at a time when he was so mentally incompe¬ 
tent; 

3. That upon a final hearing of this cause the Court shall 
further decree that the transfer of the funds in the Potomac 
Savings Bank from the account of Charles Smith to the 
joint account of Charles Smith and Josephine Fagan, was 
had at a time when the deceased Charles Smith was men¬ 
tally incompetent to execute the papers so executed by him 
at said time, or to authorize or permit such transfer, and 

that the said transfer of said funds was had and pro- 
8 cured by the defendant Josephine Fagan by the un¬ 
due influence practiced upon the said deceased 
Charles Smith, at a time when he was mentally incompetent 
to transfer same, and at a time when he was weak physi¬ 
cally and mentally and was physically and mentally incom¬ 
petent to make, cause or authorize the said transfer of said 
funds; 

4. That upon final hearing of said cause the Court shall 
further decree that the furniture, furnishings and all of the 
personal property located in the property 3314 N Street, 
Northwest, Washington, D. C. the home of the deceased 
Charles Smith at the time of his death, to have been the 
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property of the deceased Charles Smith at the time of his 
death and therefore belonging to this petitioner as the ad¬ 
ministratrix of his estate, and to cause and require the 
defendant Josephine Fagan to deliver the same to this peti¬ 
tioner as administratrix of the estate of Charles Smith, 
deceased; 

5. That upon final hearing the Court shall further require 
the defendant Josephine Fagan to execute all proper and 
necessary papers to authorize and permit your petitioner 
as administratrix of the estate of Charles Smith, deceased, 
to receive from the Potomac Savings Bank the moneys in its 
possession in the name of Josephine Fagan found by a de¬ 
cree of this court to belong to the estate of Charles Smith, 
or to have been improperly obtained from the said Charles 
Smith at a time when he was mentally incompetent to trans¬ 
fer the same to the defendant Josephine Fagan and at a 
time when he was unduly influenced that the defendant 
Josephine Fagan be required to fully account for all 
moneys, personal effects and goods that came into her pos¬ 
session as the agent of the deceased Charles Smith during 
the period of the mental incompetency, towit, for about a 
year prior to his death. 

KATE R. STOCKMAN, 

Petitioner. 

W. GWYNN GARDINER, 

Attorney for Petitioner. 

9 District of Columbia, ss: 

Kate R. Stockman, being first duly sworn on oath de¬ 
poses and states that she has read the foregoing petition by 
her subscribed and knows the contents thereof; that the mat¬ 
ters and things therein contained of her own knowledge are 
true and those stated upon information and belief, she 
verily believes to be true. 

KATE R. STOCKMAN. 

Subscribed and sworn to before me, a Notary Public, in 
and for the District of Columbia, this 14th day of Decem¬ 
ber, A. D. 1926. 

[seal.] MARTHA F. FANSLER, 

Notary Public. 
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Motion to Dismiss. 

Filed January 14, 1927. 
####### 

Comes now the defendant, appearing specially by her at¬ 
torneys William E. Leahy and Wm. J. Hughes, Jr., and 
moves the Court to dismiss the Amended Bill of Complaint 
filed herein for the following reasons: 

1. That the facts stated in the said Bill of Complaint do 
not constitute a cause of action cognizable in a court of 
equity. 

2. That plaintiff has failed to join as party defendant an 
indispensable party, to wit, the Metropolitan Life Insur¬ 
ance Company. 

3. That the Bill of Complaint is so vague and indefinite 
in its allegations as not to state a cause of action. 

4. And for other causes apparent on the face of the said 
Bill of Complaint. 

WILLIAM E. LEAHY, 

WM. J. HUGHES, Jr., 
Attorneys for Defendant. 

10 To W. Gwynn Gardiner, Esq., 

South Trimble, Jr., Esq., 

Attorneys for Plaintiff: 

Take notice that the foregoing will be for hearing on 
January 21, 1927. 

WILLIAM E. LEAHY. 

W T M. J. HUGHES, Jr. 

Service of copy of the foregoing acknowledged January 
13,1927. 

W. GWYNN GARDINER, 

S. T. 

SOUTH TRIMBLE, Jr. 
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Opinion of Justice Smith. 
Filed March 25, 1927. 


Smith, Acting Associate Justice: 

The administratrix of the estate of Charles Smith, de¬ 
ceased, the plaintiff in this case, tiled a petition in which she 
alleged that she was authorized to institute suit to recover 
certain monies,the propertyof the estate,which monieswere 
deposited in the Potomac Savings Bank and claimed by the 
defendant; that the defendant held in her possession certain 
household furniture and furnishings belonging to Charles 
Smith at the time of his death and refused to deliver said 
personal property to the plaintiff; that a policy of life in¬ 
surance was issued by the Metropolitan Life Insurance 
Company to Charles Smith in the sum of $1,000, payable 
upon the death of said Charles Smith to the beneficiary 
therein named; that while said Charles Smith was mentally 
incompetent and of unsound mind the defendant procured 
her substitution as beneficiary and was paid the sum of 
$1,000 upon the death of said Charles Smith. The 
11 petition prayed first, that the sum of $1,000 paid on 
said policy to said defendant be decreed to be the 
property of the estate of Charles Smith, deceased, and pay¬ 
able to the plaintiff as administratrix thereof; second, that 
the household furniture and furnishings held by said de¬ 
fendant be decreed to be the property of said estate and that 
the plaintiff have a decree in her favor for the delivery 
thereof; third, that the defendant be required to account for 
all money, personal effects and goods in her possession or 
that may have come into her possession after Charles Smith 
became mentally incompetent in January, 1924. 

To the petition a motion to dismiss was interposed on the 
ground that equity had no jurisdiction and that motion was 
granted with leave to amend. In December, 1926, the plain¬ 
tiff filed an amended petition in which was set up in greater 
detail substantially the same cause of action as that pre¬ 
sented by the original petition. Stripped of its surplus 
matter the amended petition simply alleges that the defend- 
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ant has money and personal property belonging to the estate 
of Charles Smith, deceased, and that the plaintiff as admin¬ 
istratrix of his estate is entitled to a decree for the same. In 
other words, the plaintiff by her amended petition seeks 
merely to obtain a decree for monies due to the estate of the 
intestate and a decree for the possession of furniture and 
furnishings unlawfully withheld from the administratrix by 
the defendant. 

An action at law for monies had and received furnishes a 
plain and adequate remedy for any monies of the estate re¬ 
ceived by the defendant from the plaintiff while he was men¬ 
tally unsound. The plaintiff may replevy the furniture and 
furnishings to which the estate is entitled or recover the 
value thereof in trover in the event that the property 
12 has been wrongfully converted and, therefore, the 
law affords a plain, speedy, and adequate remedy for 
any wrongful detention or conversion of said personal prop¬ 
erty by the defendant. It consequently results that equity 
has no jurisdiction of the subject matter of this action and 
that the plaintiff must be remanded to her remedies at law 
in order that the defendant’s constitutional right to a trial 
by jury may be preserved. Seventh Amendment to the 
Constitution. 

The amount to be paid on the insurance policy was $1,000 
and if any sums were deducted therefrom by the Metropoli¬ 
tan Life Insurance Company the defendant will be called 
upon to prove that fact by way of defense on the trial of the 
appropriate action at law for the recovery of the money. 
The amount of money belonging to the estate actually de¬ 
posited in the Potomac Savings Bank to the credit of the 
defendant may be proven on such trial by the testimony of 
the proper bank officials. If it should turn out that the 
declaration at law did not state the correct amount and 
prayed for less than was due, the Court would permit an 
amendment to the declaration which would protect the 
estate. 

Section 1072 of the District Code expressly provides that 
in an action at common law the Court may, on motion, and 
on reasonable notice thereof, require the parties to produce 
books and writings in their possession or power, which con¬ 
tain evidence pertinent to the issue, in cases and under cir¬ 
cumstances where they might have been compelled to pro- 
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duce them by the ordinary rules of proceeding in chancery. 
The petition, therefore, can not be regarded as a bill of dis¬ 
covery that could be entertained in equity. 

The amended petition does not allege that the defendant 
received any monies of the estate other than those derived 
from the insurance policy and those deposited in the 
Potomac Savings Bank and is wholly insufficient to warrant 
a decree for an accounting. 

13 The motion to dismiss is granted with leave to 
amend. 

Let a decree in accordance with this opinion be prepared 
by counsel for the defendant and presented to the Court 
after submission thereof to counsel for the plaintiff. 

JAMES F. SMITH, 

Acting Associate Justice. 


Decree. 

Filed April 1, 1927. 

#####** 


This cause coming on for hearing upon a motion to Dis¬ 
miss filed by defendant to the amended bill herein and after 
argument of same and briefs therein filed by plaintiff and 
defendant, it is this First day of April, 1927, 

Adjudged, ordered, and decreed that the petition herein 
be and the same is hereby dismissed, with costs. 


By the court: 


JAMES F. SMITH, 

Justice. 


Plaintiff notes an appeal to the Court of Appeals of the 
District of Columbia from the final decree in this cause dis¬ 
missing said amended bill and costs bond on appeal is 
hereby fixed at $100. 

By the court: 

JAMES F. SMITH, 

Justice. 
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South Trimble, Jr., 

W. Gwynn Gardiner, Esquire, 

Washington, D. C.: 

Please take notice that this order will be submitted to the 
Court for signature April 1, next. 

WM. J. HUGHES, Jr., 
Attorney for Defendant. 

Service Acknowledged March 29th, 1927. 

SOUTH TRIMBLE, Jr., 

W. GWYNN GARDINER, 

Per L. SHAW. 

14 Memorandum. 

April 20,1927.—Appeal Bond $100, approved and filed. 

Assignments of Error . 

Filed April 21,1927. 

******* 

1. The Court committed error in holding that there were 
no equities in the amended bill. 

2. The Court committed error in sustaining defendant’s 
motion to dismiss. 

W. GWYNN GARDINER, 
Per S. T., 

Attorney for Plaintiff. 
Designation of Record. 

Filed April 21,1927. 

******* 

To Mr. Frank Cunningham, 

Clerk Supreme Court District of Columbia: 

You will please prepare the following as the transcript of 
record on appeal to the Court of Appeals in the above en¬ 
titled cause. 

1. Amended petition. 

2. Motion to dismiss. 

3. Memo, of Mr. Justice Smith. 

4. Decree of Court dismissing bill. 
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5. Noting appeal and fixing bond. 

6. Approval and filing of appeal bond. 

7. Assignment of Error. 

8. This designation. 

W. GWYNN GARDINER, 
Per S. T., 

Attorney for Plaintiff. 

15 Service of this Designation and Assignment of 
Error accepted this 21st day of April, A. D. 1927. 

WILLIAM E. LEAHY, 

By JAMES A. McDONNELL, 

Attorney for Defendant. 

16 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 15, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript in cause No. 45503 in Equity, wherein 
Kate R. Stockman, Administratrix of the Estate of Charles 
Smith, deceased, is Plaintiff and Josephine Fagan is De¬ 
fendant, as the same remains upon the files and of record 
in said Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 16th day of September, 1927. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk , 

By ALF. G. BUHRMAN, 

Assistant Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4644. Kate R. Stockman, admx., &c., appellant, vs. 
Josephine Fagan. Court of Appeals, District of Colum¬ 
bia. Filed Oct. 4, 1927. Henry W. Hodges, clerk. 
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IN THE 


Court of &ppea& JBtetrict of Columbia 

October Term, 1927 


NO. 4644 


Kate R. Stockman, Administratrix of the Estate of 
Charles Smith, Deceased, Appellant , 

vs. 

Josephine Fagan, Appellee . 


brief on behalf of appellant 


This appeal is before this Court from an order of 
the trial Court dismissing the appellant’s amended 
petition on the ground that the appellant had a plain, 
adequate and complete remedy at law. (Rec. pp. 10, 
11 , 12 .) 

STATEMENT 

On December 16, 1926, the appellant here and plain¬ 
tiff before the trial Court, filed her Amended petition 
in the Supreme Court of the District of Columbia, 
Equity Court No. 45503. In said petition the plain¬ 
tiff alleged among other things that she was the duly 
qualified administratrix of the estate of Charles 
Smith, deceased, and sued as such, that said Charles 
Smith died on April 23, 1924, leaving a paper writing 
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dated April 4,1924, purporting to be his last Will and 
Testament, but that a caveat was thereafter filed by 
certain of the heirs of said Charles Smith and a con¬ 
test was had, which contest resulted in a verdict of a 
jury and judgment thereon to the effect that said 
paper writing was not a valid Will and Testament 
because it was made by the said Charles Smith, de¬ 
ceased, at the time when he was mentally incompetent 
to make a valid Will and further that said paper-writ¬ 
ing purporting to be his last Will was procured by the 
fraud and undue influence of Josephine Fagan in whose 
favor it was, the identical defendant named in said 
petition. The plaintiff further alleges in said peti¬ 
tion that while the Will contest was pending a Col¬ 
lector of the Estate of Charles Smith, deceased, was 
appointed by the Court, who duly qualified as such, 
collected the rents from the real estate of which said 
Charles Smith died seized and possessed, preserved 
and kept intact said real estate and accounted to the 
Court in due course as such collector, which account 
was duly approved by the Court. The Plaintiff further 
alleges in said petition, however, that when the said 
Collector demanded and attempted to take possession 
of the furniture, furnishings, and silverware in the 
home of said Charles Smith, deceased, and of which 
he died possessed that defendant Josephine Fagan 
who was in possession of them refused to turn them 
over to said Collector and claimed them as her own 
property and when said Collector demanded of her 
the money belonging to the estate she refused to turn 
same over to him, saying she had no money belonging 
to the estate. The plaintiff further alleges in said 
petition that said Charles Smith, deceased, was a very 
old man at the time of his death, had been paralyzed 
several times and was living in his home in George- 
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town, D. C., and that during the latter years of his 
life his household consisted of his wife, his step¬ 
daughter, namely, defendant Josephine Fagan and 
himself and that after the death of his wife, who pre¬ 
deceased him by some six or eight months, until his 
death his household consisted of said Josephine Fagan 
and himself (Rec. p. 6). The plaintiff further alleges 
in said petition that during this period from the death 
of his wife, until his death, said Charles Smith, de¬ 
ceased, was totally incompetent mentally to transact 
business and make a valid deed or contract and that 
during said period said Josephine Fagan had abso¬ 
lute control and dominion over said household and 
acted as the agent of said Charles Smith and that dur¬ 
ing said period said Charles Smith had rents coming 
into his household from his real estate and other in¬ 
come coming into said household from other invest¬ 
ments (Rec. p. 4), and all expenditures made therefrom 
had to be made under the direction, supervision and, in 
fact, by the physical acts of the defendant Josephine 
Fagan (Rec. p. 6); that the plaintiff is unable to state 
just what moneys were coming into said household 
from his rents aforesaid and other investments afore¬ 
said or just what expenditures were made therefrom 
by the said Josephine Fagan because of the fact that 
said Josephine Fagan objected to the children of said 
Charles Smith coming into the home or visiting their 
father during said period when she was in full con¬ 
trol and dominion of said household after the death 
of his wife and until his death, but alleges that some 
of said funds were not expended and prays that said 
Josephine Fagan be ordered to disclose said income 
and expenditures and account to the plaintiff as ad¬ 
ministratrix for the unexpended part of said funds. 
(Rec. pp. 4 and 6). 
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The petition further alleges that the furniture, 
furnishings and silverware in the household or home 
of the said Charles Smith at the time of his death 
belonged to him and that same are in the possession 
of the said Josephine Fagan and asks the Court so 
find and order same to be turned over by said Jose¬ 
phine Fagan to the plaintiff as administratrix of the 
estate. (Rec. p. 3). 

The petition further alleges that during the period 
from the death of the wife of the said Charles Smith 
until his death while he was mentally incompetent 
and while said Josephine Fagan had complete do¬ 
minion and control over him and his household as 
aforesaid, she procured .said Charles Smith to give 
her a check for about Six Hundred Dollars ($600) 
which belonged to said Charles Smith and was de¬ 
posited in his name in the Potomac Savings Bank of 
Georgetown, D. C., and that she drew the money out 
of his account and redeposited it in said bank in the 
joint names of said Charles Smith and Josephine 
Fagan and after the death of said Charles Smith drew 
the money out of the account in said names and rede¬ 
posited same in the same bank in her own name where 
it now is and claims it as her own money. The peti¬ 
tion prays that this fund be impressed with a trust 
upon it and she be declared to hold it as trustee for 
the estate and ordered to turn over to the plaintiff 
as administratrix of the estate. 

The petition further alleged that said Charles 
Smith, deceased, had issued to him many years prior 
to his death by the Metropolitan Life Insurance Com¬ 
pany a $1000 policy on his life, payable to his wife at 
his death and that after the death of his wife, while 
the said Charles Smith was mentally incompetent 
and by her fraud and undue influence upon him, said 
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Josephine Fagan, procured said Charles Smith to 
have her, the said Josephine Fagan substituted as 
the beneficiary in said life insurance policy; that up¬ 
on the death of said Charles Smith said Josephine 
Fagan furnished the required proofs of death and 
collected from the Metropolitan Life Insurance Com¬ 
pany the amount due under the policy and claims it 
as her own and refuses to turn it over to the plaintiff 
as administratrix of the estate; that this money is 
deposited in the name of said Josephine Fagan in the 
Potomac Savings Bank of Georgetown, D. C., in the 
same account where the other money from the ac¬ 
count in the joint names of Charles Smith and Jose¬ 
phine Fagan was deposited after the death of said 
Charles Smith. That some withdrawals have been 
made from this account but that there remains in 
said account in said bank in the name of said Jose¬ 
phine Fagan about $800.00 which is being held there 
under a stipulation “pending the final determination 
of all questions involved in the litigation growing out 
of the contest of the will of Charles Smith, deceased .’ r 
The petition prays that this fund be impressed with 
a trust and that the defendant be decreed to hold same 
as a trustee for the estate and ordered to turn it over 
to the plaintiff as administratrix of the estate. 


Summary of Relief Prayed For 

1. That the defendant Josephine Fagan disclose 
what moneys were received by her coming into the 
household as rents and other income belonging to the 
said Charles Smith and what expenditures were made 
therefrom and that she account for and turn over the 
difference between the amounts received as rents and 
other income after deducting therefrom proper ex- 
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penditures therefrom. This accounting to be from the 
date of the death of the wife of said Charles Smith 
until his death. 

2. That the Court decree the furniture, furnish¬ 
ings, and silverware in the home of the said Charles 
Smith at the time of his death and belonging to him 
to belong to the estate and order the said Josephine 
Fagan to turn it over to the plaintiff as administra¬ 
trix of the estate. 

3. That the Court impress a trust upon the money 
deposited in the Potomac Savings Bank of George¬ 
town, D. C., and order the same turned over to the 
plaintiff as administratrix of the estate. This to apply 
to money from life insurance and 'from joint account. 


MOTION TO DISMISS 

The defendant on January 14, 1927, filed a motion 
to dismiss the amended petition (Rec. p. 9). 


The Court dismissed the petition on April 1, 1927 
(Rec. p. 12) and the Court gave as grounds therefor 
the opinion that the plaintiff had a plain, adequate 
and complete remedy at law and for this reason 
Equity did not have jurisdiction. 

ASSIGNMENTS OF ERROR 

1. The Court committed error in holding that 
there were no equities in the amended bill. 

2. The Court committeed error in sustaining de¬ 
fendant’s motion to dismiss. 
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ARGUMENT 

The trial Court dismissed the petition on the ground 
that the plaintiff had a plain, adequate and complete 
remedy at law and that therefore, equity had no juris¬ 
diction. 

—As to Item 1 in the Summary of Relief Prayed for— 

The defendant according to the allegations in the 
petition took charge of all money coming into the 
household of said Charles Smith as rents from his 
real estate and other income from his investments and 
made expenditures therefrom during the period from 
the death of the wife of the said Charles Smith until 
his death. The petition alleges that all of the said 
rents and other income were not expended. The peti¬ 
tion alleges that during this period said Charles 
Smith, was mentally incompetent and that he and 
the defendant Josephine Fagan lived together in his 
home in Georgetown and she had absolute dominion 
and control over the household and income coming in¬ 
to the home from his rents and other income and over 
the expenditures in the household and acted as agent 
for him and over his affairs and that she objected to 
his own children coming into the home or visiting 
their father, so that no one else knew or was in a posi¬ 
tion to know what moneys were coming into the house¬ 
hold from his rents and other income or what ex¬ 
penditures were made therefrom, except the defend¬ 
ant, who was a step-daughter to the said Charles 
Smith. 

While it is true the relation of agent, without more 
is insufficient to enable a principal to maintain a suit 
in equity for an accounting proper against the agent, 
yet when the relation is such that a confidence is re- 
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posed by the principal in his agent and the matters for 
which an accounting is sought are pecularily within 
the knowledge of the latter, equity will assume juris¬ 
diction. 

Pomeroy’s Equity Jurisdiction, Students Edition, 

Sec. 1421 and note 

Makepiece v. Rogers, 11 Jur. N. S. 215 

Mackenzie v. Johnston, 4 Madd. 373; 1 Ames Eq. 

Jur. 444 

Moxon v. Bright, L. R. 4 Ch. 292; 1 Ames Eq. 

Jur. 452 

Marvin vs. Brooks, 94 N. Y. 71 

Overholt v. Mathews, 48 App. D. C. 482. 

Smith vs. Smith, 29 App. D. C. 408. 

Unless equity takes jurisdiction as to this item 1 
in the case at bar, certainly no relief can be had at law. 

—As to Item 2 in the Summary of Relief Prayed for— 

While it is true an action of replevin or trover 
might be brought to recover the furniture, furnishings, 
and silverware, yet neither of these remedies affords 
a plain, adequate and complete remedy. The next of 
kin are entitled in the distribution to the specific 
things rather than their value in money as it is the 
policy of Probate Courts to distribute the specific per¬ 
sonal property among the next of kin when it can be 
done. The defendant could by not disclosing where 
these things are defeat an action of replevin so far 
as getting the specific goods. Neither of these reme¬ 
dies, replevin or trover, would be as practical and effi¬ 
cient to the ends of justice and its prompt adminis¬ 
tration, as the remedy in equity. 

In the case of 

Hurd vs. Cramer, 40 App. D. C. 
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where the facts and circumstances are very similar 
to the facts and circumstances as in the case at bar, 
Mr. Justice Sheppard in his opinion said: 

“It is well settled Equity has no jurisdiction 
where the plaintiff has a plain, adequate, and 
complete remedy at law . . . But to be plain, 
adequate, and complete, the remedy at law must 
be as practical and efficient to the ends of justice 
and its prompt administration, as the remedy in 
equity.’* Citing Boyce v. Grundy, 3 Pet. 210 and 
Tyler v. Savage, 143 U. S. 79. 

See also: 

George v. Ford, 36 App. D. C. 317 

West Publishing Co. v. Ballinger, 44 App. 
D. C. 49 

Harden v. Hoyt, 134 Mass. 181. 

Homerich v. Robinson, 221 Mass. 308. 

Rozer vs. May, 41 W. L. R. 121. 

In the case of Homerich vs. Robinson, 221 Mass. 
308, the Police Department arrested a man and found 
him in possession of certain personal property which 
he had stolen on a prior offense. The Police Depart¬ 
ment would not disclose where the property was so 
it might be recovered by replevin, so a Court of Equity 
took jurisdiction at a suit by the owner of the certain 
personal property to get back the same. 

In the case at bar if the plaintiff should bring re¬ 
plevin the defendant Josephine Fagan could prevent 
the plaintiff from getting the furniture, furnishings 
and silverware by not disclosing where they are and 
it would be practically impossible to even prove their 
value because the defendant, excluded the children 
of said Charles Smith from the home and prevented 
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them from knowing just what things there were or the 
condition of same, or value of same. 

—As to Item 3 in the Summary of Relief Prayed for— 

The petition alleges that the defendant Josephine 
Fagan, while said Charles Smith was mentally in¬ 
competent to make a valid deed or contract, by her 
fraud and undue influence upon him, procured him to 
have her, the said Josephine Fagan, substituted as 
beneficiary in the place of his wife after the wife died, 
furnished the required proofs of death of said Charles 
Smith upon his death and collected from the Metro¬ 
politan Life Insurance Company the amount due on 
the policy on his life, thereby defrauding his estate 
of the money which belongs to the estate and would 
have been paid to it but for the alleged fraud of the 
defendant by which she procured herself to be substi¬ 
tuted as beneficiary under the policy. The petition al¬ 
leges also that while he was likewise mentally incom¬ 
petent said Josephine Fagan, procured the said 
Charles Smith to give her a check for his money in the 
Potomac Savings Bank of Georgetown, D. C., and she 
drew the money out of his account and redeposited it 
in the same bank in the joint names of Charles Smith 
and Josephine Fagan and upon his death she with¬ 
drew the money in said joint account and redeposited 
it in her own name in the same bank and claimed it as 
her own and thus defrauded the estate thereof. The 
petition prays that this money and the insurance 
money or what remains thereof now about $800 in her 
account and name in the Potomac Savings Bank of 
Georgetown, D. C., be decreed to belong to the estate, 
impressed with a trust thereon and that said Jose- 
phene Fagan be held to be a trustee for the estate 
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thereof and ordered to turn this money over to the 
plaintiff as administratrix of the estate. 

A court of equity would seem to be the proper 
forum for doing justice in such a matter as this Item 3 

National Bank vs. Insurance Co. 104 U. S. 54. 

Hurd vs. Cramer, 40 App. D. C. 360 

Smith vs. Smith, 29, App. D. C. 413 

Karrick vs. Landon, 41 App. D. C. 416. 

It is suggested in the opinion of the trial Court that 
an action at law for money had and received would 
furnish a plain and adequate remedy for the recovery 
of any money of the estate received by the defendant 
from the plaintiff while he was mentally unsound. 
There are difficulties in the case at bar as to this rem¬ 
edy because the plaintiff does not know just how much 
money was paid over to the defendant on the life in¬ 
surance policy or just how much money was trans¬ 
ferred from the joint account to the defendant’s ac¬ 
count in the Potomac Savings Bank of Georgetown, 
D. C. Section 1072 of the Code of Laws of the Dis¬ 
trict of Columbia might furnish some help but if the 
equity court had jurisdiction before the passage of 
said Section 1072 it would not be ousted after such 
Section became a law. 

In Pomeroy’s Equity Jurisprudence, Students Edi¬ 
tion, Sec. 279 the law is stated thus: 

“Where new powers are conferred upon the law 
courts by statutory legislation, the rule is well 
settled that unless the statute contains negative 
words or other language expressly taking away 
the preexisting equitable jurisdiction or unless 
the whole scope of the statute, by its reasonable 
construction and its operation, shows a clear in¬ 
tent to abolish that jurisdiction, the former juris- 
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diction of equity to grant its relief under the cir¬ 
cumstances continues unabridged . 9 9 

AVOIDING MULTIPLICITY OF SUITS 

All of the relief asked for in the petition can be ad¬ 
justed by equity in one suit, thereby preventing a 
multiplicity of suits, which is another ground of equity 
jurisdiction in the case at bar. 

Corpus Juris, Vol. 21 page 72. 

Adrians vs. Dill, 37 App. D. C. 74. 

Royal Trust Co. v. Gardiner, 44 App. D. C. 570. 

Respectfully submitted, 

W. Gwynn Gardiner, 
South Trimble, Jr., 
George A. Maddox, 
Attorneys for the Appellant. 
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No. 4644. 


Kate R. Stockman, Administratrix of the Estate of 
Charles Smith, Deceased, Appellant , 


vs. 

Josephine Fagan, Appellee. 


BRIEF ON BEHALF OF APPELLEE. 


STATEMENT. 

According to appellant’s brief, counsel attempt to 
justify recourse to equity on the ground: 

1. That it asks an accounting of rents and other 
income and the expenditure thereof from the date 
of the death of Charles Smith’s wife to his own 
death. 

2. That an action of replevin would not be a 
plain, adequate and complete remedy for the pur- 
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pose of obtaining the furniture, furnishings and 
silverware, for the reason that the defendant 
could defeat such action by concealing the location 
of said articles. 

3. That a trust should be impressed upon the 
money in the savings bank on the ground that 
plaintiff does not know the exact amount of this 
money and hence an action at law would not be the 
proper procedure. 

ARGUMENT. 

A reading of appellant’s brief would seem to indicate 
that appellant chiefly relies upon the first ground of 
equitable jurisdiction above, i. e., an accounting. In¬ 
deed, there would seem to be little or no merit in resort¬ 
ing to equity to obtain household furniture or an 
amount of money in bank. The claim that a suit for 
replevin or trover of the furniture could be defeated 
by concealing the location of the furniture is beside the 
point. There is no reason to suppose that defendant 
would resort to any such concealment. In any case it 
is not averred in the petition. A clear case at law can¬ 
not, we understand, be taken into equity simply upon 
the conjecture of plaintiff’s counsel that defendant 
might, by conspiracy, perjury, or otherwise, defeat the 
action at law. Even if it could, a prerequisite of equi¬ 
table jurisdiction would be the allegation of prospec¬ 
tive conspiracy, perjury or in the present case, con¬ 
cealment of the property. There is no such allegation 
in the present petition. This reason for invoking equity 
is particularly far fetched when we consider that under 
the Seventh Amendment to the Constitution a defen¬ 
dant has an absolute right to a trial at law before a 
jury unless the case can be brought within the recog¬ 
nized scope of equitable jurisdiction. (Sec. 723 Ii. S.) 
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To deprive her of that right at law upon counsel’s sur¬ 
mise that she might do something to defeat the action 
is an absurdity. 

The same may be said with regard to the sum of 
money in bank. Plaintiff’s claim is that she does not 
know the amount but ignorance of the exact sum does 
not prevent her from filing suit at law for it. As the 
Court below said, Section 1072 of the District Code 
would require defendant to disclose it. If this amount 
were different from the original amount sued for, the 
law court would certainly allow an amendment to meet 
the situation. 

The case, therefore, for a suit in equity narrows 
down to the contention that the petition herein makes 
out a case for an accounting. The Court below held it 
to be wholly insufficient for this purpose. The petition 
states (Rec. p. 4): 

“Whether or not there were any other funds 
belonging to said Charles Smith in the possession 
of the defendant Josephine Fagan, your petitioner 
does not know and is unable to advise the Court, 
although she does advise the Court that according 
to the evidence produced at the trial of the will 
contest, it was found that the deceased Charles 
Smith was a very old man at the time of his death, 
had been paralyzed several times and was living 
in his house in Georgetown, D. C, with the defen¬ 
dant Josephine Fagan, and that he was receiving 
checks from the rentals of his real estate and that 
there were withdrawals from his bank account, all 
during the period covered by the testimony as 
showing him to be incompetent to transact busi¬ 
ness. Where this money now is, and whether or 
not expended, this petitioner is unable to state. 
She does state, however, on information and be¬ 
lief that the said funds or some of them were not 
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expended and should be accounted for by the de¬ 
fendant Josephine Fagan.” 

There is a further statement in Paragraph 15 of the 
petition (Rec. p. 6) to the effect that 4 ‘your petitioner 
has no knowledge and is unable to obtain any informa¬ 
tion as to what moneys came into the household dur¬ 
ing this period, or as to what moneys were expended 
for the household” during the period between the 
death of his wife and the death of Charles Smith or as 
to what moneys were expended by Josephine Fagan. 
The above is about all there is in the petition upon 
which to base an accounting. It will be noted that in 
Paragraph 9 of the petition above quoted petitioner 
states, “Whether or not there were any other funds 
belonging to said Charles Smith in the possession of 
the defendant Josephine Fagan,” and later on in the 
same paragraph petitioner admits that she is unable 
to state whether or not Josephine Fagan expended the 
money received from the rental of the real estate. In 
other words, the petitioner is entirely ignorant of the 
whole matter. She does not state that there actually 
was any money; she alleges no facts to show it was not 
expended; she does state, however, in conclusion, that 
the said funds, or some of them, were not expended. 
But upon what grounds does she make this statement? 
Is a defendant to be compelled to come into equity and 
defend a suit upon the bare statement of a person, 
without facts, grounds or reasons, that the defendant 
ought to account for sums of money she may or may 
not have received and of whose very existence plain¬ 
tiff is doubtful. Certainly such allegations, without 
any charge of fraud or any facts showing misfeasance, 
are far below the requirements of a bill in equity for 
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an accounting. As the Court below said, * ‘the bill is 
wholly insufficient to warrant a decree for an account¬ 
ing. * ’ 

As to the attempt to justify the petition on the 
ground that it avoids a multiplicity of suits, courts of 
equity have always been particularly weary of assum¬ 
ing jurisdiction on this ground alone. Certainly the 
mere fact that plaintiff has three suits at law against 
a defendant is no reason for going into equity. Mul¬ 
tiplicity of suits as a ground for equitable jurisdiction 
means circuity of action, i. e., a case, for instance, 
where a plaintiff at law would have to bring one law 
suit and then another law suit to secure relief regard¬ 
ing the same subject-matter. But there is no such 
necessity here. Only one suit need be brought to settle 
each controversy. As the Court said in Tompkins vs. 
Craig, 93 F. 885, “A multifarious bill will not be sus¬ 
tained on the ground that it avoids a multiplicity of 
suits .’ 9 

CONCLUSION. 

It is suggested that the petition herein, if it makes 
out any cause of action at all, discloses three suits at 
law. As each involves less than $1,000.00 each could 
be brought in the Municipal Court of the District of 
Columbia where a decision might be had in two weeks. 

The decree below should be affirmed. 

Respectfully submitted, 

Wm. E. Leahy, 

Wm. J. Hughes, Jr., 

Attorneys for Appellee . 


